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Kontrola a uprava spolec¢enskych smluv
Revision and amendment of Articles of Association

Pokud tak spole¢nosti jesté neucinili, maji na zakladé novely zdkona

o obchodnich korporacich, ktera nabyla t¢innost 1. ledna 2021, povinnost do
1. ledna 2022 uvést své spolecenské smlouvy, resp. stanovy do souladu s touto
novelou a zalozit je do sbirky listin.

Vedle novely zakona o obchodnich korporacich prineslo dalsi povinnost Gpravy
spolecenské smlouvy, resp. stanov, také rozhodnuti Nejvyssiho soudu z kvétna
2021 podle kterého ustanoveni spolecenské smlouvy o predmétu podnikani

»vyroba, obchod a sluzby neuvedené v prilohach 1 az 3 zivnostenského zakona“ je

z divodu neurcitosti jeho obsahu zd4nlivé a neptihlizi se k nému. Spole¢nosti
tedy nové nemohou takovy predmét podnikani do obchodniho rejstriku zapsat

a pokud ho jiz v obchodnim rejsttiku zapsany maji, jsou povinny tato ustanoveni
zménit a presné specifikovat jakymi ¢innostmi se spole¢nost zabyva.

Pokud spolec¢nost nesplni povinnost prizptisobit spolecenskou smlouvu a stanovy

nové pravni uprave hrozi ji poradkova pokuta az do vyse 100.000 K¢ podle
zakona o verejnych rejstiicich. Poruseni povinnosti ulozit listinu do sbirky listin
miiZe byt sankcionovano i pokutou az do vySe 100.000 K¢ podle zakona

o nékterych prestupcich.

Dale neplnéni téchto povinnosti mtize znamenat poruseni péce fadného

According to an amendment to the Business Corporation Act, companies that
have hitherto failed to do so done are required to modify their articles of
association to comply with the new legislation and to file them with the
Collection of Deeds of the Commercial Register by 1 January 2022.

In addition to the amendment to the Business Corporation Act, a Supreme
Court decision issued in May 2021 imposed an additional obligation
necessitating the modification of articles of association. As a result of the
decision, a provision in articles of association stating that the objects of

a company’s business consist in the “production, trade and services not listed
in Annexes 1 to 3 of the Trade Licensing Act” is non-existent and should be
disregarded due to its ambiguity. Therefore, companies are unable to register
such objects with the Commercial Register and if they have already done so,
they are obliged to change such provisions and specify exactly what objects
they are pursuing.

If a company does not comply with the obligation to bring its articles of
association into line with the new legislation, it may face a fine of up to CZK
100,000 for non-compliance under the Public Register Act. A breach of the
duty to file a document with the Collection of Deeds can also be sanctioned
with a fine of up to CZK 100,000 under the Act on Certain Administrative
Offences.

Furthermore, failure to carry out such duties may lead to a breach of the duty
of statutory bodies to act with due managerial care and to direct negative
consequences for the persons serving on them.
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hospodafe u ¢lenti statutarnich organti a z toho plynouci neptiznivé dasledky
primo pro tyto osoby.

Neulozeni dokumentu do sbirky listin miize dokonce vést k trestnépravnim
sankcim pri naplnéni skutkové podstaty trestného ¢inu zkreslovani tdajt o stavu
hospodateni a jméni podle § 254 trestniho zakoniku.

BliZze o zménach, které novela ptinesla, a jejich dopadu na ¢eské spolec¢nosti
a jejich spole¢niky si mizZete ptedist zde.

FEailure to file a document with the Collection of Deeds may even lead to
criminal penalties for committing the criminal offence of distorting data
concerning the condition of a business and its assets pursuant to Section 254
of the Criminal Code.

If you would like to know more about the changes resulting from the
amendment and from the court decision as well as their impact on Czech
companies and their shareholders, you can read our overview here.

Zapis a aktualizace zapisi v evidenci skute¢nych majitelt
Registration and update of entries in the Ultimate Beneficial Owners Register

Od 1. ¢ervna 2021 nabyl G¢innosti novy zakon o evidenci skute¢nych majiteld, na
zakladé kterého, mély spole¢nosti, které skutecného majitele zatim zapsaného
nemély, provést zapis v evidenci bez zbytecného odkladu po 1. cervnu 2021 a ty
spole¢nosti, které skute¢ného majitele zapsaly do evidence podle pfedchozi
pravni tpravy, mély provérit zapis v evidenci a do 1. prosince 2021 zajistit, aby
udaje odpovidaly novému zakonu.

Rada spole¢nosti v§ak tuto povinnost dosud nesplnila, coz pro né miiZe v roce
2022 prinést celou fadu komplikaci a zablokovat v nékterych aspektech
fungovani spole¢nosti.

Nema-li spole¢nost v evidenci zapsaného skute¢ného majitel, notat odmitne
sepsat notarsky zapis o pravnim jednéni.

Pokud spole¢nost nema zapsaného skute¢ného majitele, skute¢ny majitel a ani
spole¢nik, jehoz je skuteénym majitelem, nebudou moci vykonévat sva hlasovaci
préava pri rozhodovani valné hromady ¢i rozhodovat jako jediny spoleénik.

Spolecnost bez zapsaného skute¢ného majitele nesmi vykonavat hlasovaci pravo
na valné hromadé ¢i rozhodovat jako jediny spole¢nik. Spole¢nost nesmi vyplatit
podil na zisku nezapsanému skutecnému majiteli a ani spole¢nikovi, jehoz je
skuteénym majitelem.

Spolecnost nesmi vyplatit podil na zisku ani spoleénikovi, ktery nema zapsaného
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As of 1 June 2021, a new law on the registration of ultimate beneficial owners
came into force. It requires companies that did not have a registered ultimate
beneficial owner to record an entry in the Ultimate Beneficial Owners
Register without undue delay after 1 June 2021. Those companies that had
entered an ultimate beneficial owner recorded in the register under previous
legislation had to verify their entries in the register and ensure that the data
is compliant with the new law by 1 December 2021.

However, many companies have yet to fulfil this obligation. This may expose
them to a whole series of complications in 2022 and block their operations in
certain respects.

If a company does not have a registered beneficial owner disclosed in the
register, a notary is required to refuse to draw up a notarial deed concerning
legal acts that the company may wish to perform.

If the company does not have an ultimate beneficial owner, neither the
ultimate beneficial owner nor a shareholder which has the same ultimate
beneficial owner will be able to exercise their voting rights at general
meetings or to make decisions as a sole shareholder.

A company without a registered ultimate beneficial owner will not be able to
exercise its voting rights at general meetings or to make decisions as a sole
shareholder. A company will not be able to pay dividends to the unregistered
ultimate beneficial owner or to a shareholder which has the same ultimate
beneficial owner.


https://www.twobirds.com/en/news/articles/2021/czech-republic/bca-2021-approaching-deadline-for-revision-and-amendment-of-articles-of-association
https://www.twobirds.com/en/news/articles/2021/czech-republic/bca-2021-approaching-deadline-for-revision-and-amendment-of-articles-of-association

Zadného skute¢ného majitele v ¢eské evidenci. Na takto nevyplaceny podil na
zisku zanika pravo po uplynuti ticetniho obdobi, ve kterém bylo rozhodnuto

o jeho vyplaté.

Spolec¢nost se dopusti prestupku, pokud na vyzvu soudu ve lhiité nezapise zadné
udaje do evidence ¢i neodstrani nesrovnalosti nebo je nevyvrati.

Skute¢ny majitel se mize dopustit prestupku, pokud neposkytne spole¢nosti
potiebnou soudinnost k jeho identifikaci a zapisu tidaj do evidence. Za oba
prrestupky muize byt ulozena pokuta az do vySe 500.000 K¢.

Zadavatel verejnych zakazek musi z evidence zjistovat skuteéného majitele
vybraného dodavatele (jde-li o ¢eskou pravnickou osobou). V ptipadé, ze
nemiize ovérit idaj o skute¢ném majiteli, musi tohoto tGcéastnika vyloucit

z verejné zakazky.

BliZe o tom, jak postupovat pti identifikaci skute¢ného majitele a jeho zapisu do
evidence skute¢nych majiteld, si mtzete piecist zde.

A company will not be able to pay dividends to a shareholder who does not
have a registered ultimate beneficial owner recorded in the register. The right
to such unpaid dividend will expire after the end of the accounting period in
which it was decided to pay it.

A company commits an administrative offence if it does not enter any data in
the register or does not correct or refute any discrepancies at the request of
a court by a certain deadline.

Ultimate beneficial owners may commit an administrative offence if they fail
to cooperate with companies with regard to identifying them and entering
data in the register. A fine up to CZK 500.000 may be imposed for both
administrative offences.

A contracting authority must verify the ultimate beneficial owner of

a supplier that has been selected (if it is a Czech legal entity) using the
register. If it cannot verify the ultimate beneficial owner, it must exclude the
bidder from public contracts.

If you would like to know more about how to identify an ultimate beneficial
owner and how to enter him in the beneficial owner register, you can read
our overview here.
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Financ¢ni sluzby
3 ¢ Financial Services

Crowdfunding

Dne 10. listopadu 2021 vstoupilo v G¢innost nové evropské natizeni

o poskytovatelich sluzeb skupinového financovani. Tzv. crowdfunding je stéle
Castéjsi formou alternativniho financovani pro rtizné skupiny subjektt. Nové
regulaci podléhaji on-line crowdfundingové platformy pro financovani
podnikatelskych projektti do 5 miliontt EUR.

Crowdfunding jako takovy dosud nebyl regulovan, a to na narodni ani na
evropské urovni. Natizeni o crowdfundingu predstavuje zvlastni tpravu

a vyjimku z regulace poskytovani investi¢nich sluzeb podle MiFID 2 a regulace
vetejné nabidky cennych papirt podle Natizeni o prospektu. Cilem natizeni je
harmonizace pravni Gpravy a s tim souvisejici zjednoduseni preshrani¢niho
poskytovani crowdfundingu.

Nova pravidla se tykaji crowdfundingovych kampani ve formé investic ¢i ptijcek
do vy$e 5 miliont EUR za obdobi 12 mésict na jeden projekt. Vétsi kampané
jsou, v zavislosti od jejich podoby, i nadale regulovany natizenim o prospektu

a MiFID 2, pripadné evropské regulaci nepodléhaji viibec. Kampané, které jsou
pojaty jako darovani ¢i jsou zaloZzeny na odménéch, do rozsahu narizeni

o crowdfundingu rovnéz nespadaji.

Narizeni zakotvuje vysokou Groven ochrany investorti, ale zaroven
zohledniuje naklady vlastnika projektu (tj. spole¢nost ¢i jeji majitel
poptavajici financovani): stanovuje spole¢né pozadavky na obezfetnost, na
poskytovani informaci a transparentnost obou stran a dale stanovi zvlastni
pravidla pro laické investory. Pravidla se dale d€li dle toho, zda vlastnici
projektt zakladaji financovani na pijckach ¢i investicich prostiednictvim akeii
a dluhopisti.

Narizeni dale definuje spole¢néa pravidla pro dohled vykonavany narodnimi
organy, a také specifické pozadavky na provoz crowdfundingovych platforem,
a to zejména na governance, vnitini kontrolu, fizeni rizik nebo opatieni na
ochranu prosttedki investori. Crowdfundingové platformy, které nové budou
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On 10 November, the new regulation on European Crowdfunding Service
Providers came into force. Crowdfunding is an increasingly common form of
alternative financing for different groups of entities. The new regulation
covers online crowdfunding platforms used for financing business projects of
up to EUR 5 million.

Crowdfunding itself has not yet been regulated, neither at the national nor
European levels. The regulation introduced a special regulation and an
exemption from the regulation regarding the provision of investment services
under MiFID 2 and the regulation of public offerings of securities under the
Prospectus Regulation. The regulation aims to harmonise the regulatory
framework and thereby simplify the cross-border provision of crowdfunding.

The new rules apply to crowdfunding campaigns in the form of investments
or loans of up to EUR 5 million over a 12-month period per project. Larger
campaigns, depending on their form, remain regulated by the Prospectus
Regulation and MiFID 2, or are not subject to European regulation at all.
Reward and donation-based crowdfunding falls outside the regulation’s
scope.

The regulation provides for a high level of investor protection,
whilst considering project owner costs (i.e., a company or its
owner seeking financing): It sets out common prudential, information
and transparency requirements and includes specific rules for non-
sophisticated investors. The rules are tailored depending on whether the
project owners provide their funding in the form of a loan or an investment
through shares and bonds.

Additionally, the regulation defines common rules for the supervision of
competent national authorities as well as specific requirements for the
operation of crowdfunding platforms, especially governance, internal
control, risk management or investor protection measures. Crowdfunding



muset plnit povinnosti stanovené narizenim, musi o povoleni k ¢innosti pozadat
do 10. listopadu 2022, pokud nebude lhiita Evropskou komisi prodlouzena.
Ceska implementace natizeni o crowdfundingu je nyni ve fazi legislativniho
procesu, kdy Ministerstvo financi piedlozilo vladé navrh zadkona, ktery bude dale
projednavan. Podle navrhu by méli poskytovatelé crowdfundingu podléhat
dohledu Ceské narodni banky.

Sesta AML smérnice
6th AML Directive

Evropska Komise v ¢ervenci 2021 predstavila navrh Sesté AML smérnice.

Sestd AML smérnice bude obsahovat ustanoveni, ktera musi ¢lenské staty
transponovat, aby byla zachovana nezbytna flexibilita vnitrostatnich systémt
proti prani $pinavych penéz a financovani terorismu. Smérnice by dale méla
obsahovat pravidla pro organizaci a institucionalni usporadani budouciho
AML/CTF systému na vnitrostatni arovni.

Smérnice piebira fadu dosavadnich pravidel, obsazenych ve ¢tvrté AML
smérnici (napt. pravidla tykajici se hodnoceni rizik), ale ptinasi také spoustu
zmeén, které maji ptinést zlepSeni postupti organi dohledu a jejich vzajemné
spolupréce. Sestd AML smérnice tak naptiklad pfinsi spole¢ny nastroj pro
kategorizaci rizik, zavadi mechanismus dohledu nad subjekty, které poskytuji
sluzby pres hranice, a dale navrhuje propojeni registrtt bankovnich actt.

Komise dale predstavila navrh na vytvoreni nového evropského AML tiadu.
Utad by mél transformovat dohled nad bojem proti prani $pinavych penéz

a financovanim terorismu v EU a posilit spolupraci mezi finanénimi
zpravodajskymi jednotkami. Ufad by mél byt tistfednim organem, ktery bude
koordinovat ¢innost vnitrostatnich organt s cilem zajistit, aby soukromy sektor
spravné a disledné uplattioval pravidla EU.
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platforms, which now have to comply with the obligations stipulated in the
regulation, must apply for a license by 10 November 2022, unless the
deadline is extended by the European Commission. The Czech implementation
of the crowdfunding regulation is now in the legislative process, as the
Ministry of Finance has submitted a draft law to the government for further
discussion. According to the draft, crowdfunding providers should be subject
to supervision by the Czech National Bank.

In July 2021, The European Commission presented a proposal for a sixth
AML Directive.

The Sixth AML Directive will contain provisions that Member States must
transpose in order to maintain the flexibility needed in operating national
anti-money laundering and counter-terrorism financing systems. The
directive should also include rules on the organisation and the institutional
set up of the future AML/CTF system at the national level.

The directive takes up many of the existing rules contained in the Fourth AML
Directive (e.g., risk assessment rules), but also introduces a number of
changes to improve supervisory practices and cooperation between
competent authorities. For example, the Sixth AML Directive introduces

a common risk categorisation tool, a mechanism for the supervision of cross-
border service providers and proposes the interconnection of bank account
registers.

The Commission has also presented a proposal to create a new European
AML authority. This authority should transform the supervision of the fight
against money laundering and terrorist financing in the EU and strengthen
cooperation between financial intelligence units. It should be a central
authority coordinating national authorities to ensure that the private sector
applies EU rules correctly and consistently.
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",‘ 4" Employment Law

Whistleblowing

Do dne 17. prosince 2021 mél byt v Ceské republice pfijat zdkon, kterym by byla
transponovana evropska smérnice o ochrané oznamovatelt

(tzv. o whistleblowingu). Vzhledem k obméné Poslanecké snémovny vSak bylo
projednavani ndvrhu transpozi¢niho zakona preruseno. Nova politicka
reprezentace bude muset legislativni proces zahajit znovu a lze ocekavat, zZe se
tak stane v roce 2022. Néktera ustanoveni smérnice nabyly od 17. prosince 2021
piimé ac¢innosti (primo zakladaji prava a povinnosti), a to primarné ve vztahu

k vefejnym subjekttim.

V pripad€ oznameni protipravniho jednani ma byt na zakladé smérnice zajisténa
ochrana oznamovateliim pfed moznymi odvetnymi opatienimi.

Smérnice, resp. transpozi¢ni zdkon, dale vymezi, jaké subjekty musi takovou
ochranu aktivné zajistovat.
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By 19 December 2021, the Czech Republic should have adopted a law
transposing the European Directive on Protection of Whistleblowers.
However, due to the change in the Chamber of Deputies, the discussion of the
transposition bill has been suspended. The new political representation will
thus have to start the legislative process all over again and can be expected to
do so in 2022. From 17 December 2021, certain provisions of the Directive
took direct effect (directly establishing rights and obligations), primarily in
relation to public bodies.

In the event of the notification of unlawful conduct, the Directive will protect
whistleblowers from potential retaliation.

The Directive and the transposition bill will further define which entities must
actively ensure that such protection is afforded.
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Navrh zakona o sluzbach platforem pro sdileni videonahravek

Draft of Act on Video Sharing Platform Services

Névrh zakona do ¢eského pravniho fadu zavadi pravidla podle evropské
smérnice o audiovizualnich medialnich sluzbach. Navrh by mél upravovat
podminky sluzeb platforem, jako je napt. YouTube, a dale i napt. Facebook ¢i
Instagram, nicméné pouze na sluzby souvisejici se sdilenim videi (a nikoliv
fotografii).

Navrh zavadi definici sluzby platformy pro sdileni videonahravek a jejich
poskytovatelt a definuje, co je videonahravkou vytvofenou uzivatelem.
Navrhovany zakon cili pfedevsim na poskytovatele predmétnych sluzeb a snazi
se priblizit pravidla dopadajici na tyto poskytovatele s jiz Siroce regulovanou
oblasti televizniho vysilani a audiovizudlnich mediélnich sluzeb na vyzadani.
Néavrh se tedy snazi smazat nedtivodné rozdily mezi pravni tpravou televizniho
vyslani, sluzbami platforem jako je napt. Netflix a sluzbami video platforem,
jako je YouTube ¢i Instagram.

Podle soucasné pravni upravy poskytovatelé sluzeb pro sdileni videonahravek
nenesou redakéni odpovédnost za obsah umistény na téchto platformach. Vladni
navrh zakona pocita s povinnosti poskytovatell ptijmout dostate¢na opatieni,
které by prijemce sdilenych videonahravek chranila naptiklad pred nasilnymi

a nenavistnymi projevy, podnécovanim k terorismu a zvySen4 ochrana ma byt
vénovana détem jako Castym prijemcim téchto sluzeb. Soucasné zavadi prisnéjsi
odpovédnost poskytovatele platformy za audiovizualni reklamu, kterou
poskytovatel saim uvadi na trh, prodava nebo sjednava, a zaroven stanovi, ze
takové reklama musi byt snadno rozpoznatelna. Navrh poskytovatelim dale
uklada, aby prijali opatfeni k ochrané pied skrytou reklamou i pro reklamy,
které sami neuvadi na trh, pficemz uvedené ma byt zaclenéno i do smluvnich
podminek platforem.
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The draft act seeks to introduce the rules contained in the European Directive
on Audio-visual Media Services into the Czech legal system. The draft should
regulate the terms of service used by platforms such as YouTube, Facebook
and Instagram to the extent that the services relate to sharing videos (and not
photos).

The bill introduces a definition of video sharing platform services and of
service providers while also defining what is a video created by service
recipients. The proposed law primarily targets providers of the services in
question and seeks to align the rules applicable to such providers with the
already widely regulated area of television broadcasting and on-demand
audio-visual media services. The proposal therefore seeks to erase unjustified
differences between the regulation of television broadcasting, platform
services such as Netflix and video platform services such as YouTube and
Instagram.

Under current legislation, video sharing service providers are not editorially
responsible for the content posted on their platforms. The government's draft
law envisages imposing an obligation on providers to adopt sufficient
measures to protect the recipients of shared videos from content that incites
violence, hatred and terrorism. The bill further introduces increased
protection for children as frequent recipients of such services. At the same
time, it introduces stricter liability on the part of platform providers for
audio-visual advertising released, sold or negotiated by the providers
themselves, while also stipulating that such advertising must be easily
recognisable. Furthermore, the proposal also requires providers to adopt
measures to provide protection against concealed advertising, even for
advertisements that they do not release themselves, and those measures
should also be included in a platform’s terms and conditions.



Digitalni identita a eIDAS 2.0
Digital identity and eIDAS 2.0

V ¢ervnu 2021 zvefejnila Evropska komise navrh revize natizeni eIDAS (EU)
910/2014. Hlavnim cilem revize je sjednoceni a harmonizace implementace
natizeni ve vSech ¢lenskych statech, pro verejny i soukromy sektor, a zavedeni
konceptu tzv. evropské penézenky digitalni identity. PenéZenka by méla
umoznit elektronicky ukladat virtualni priikazy totoznosti (véetné
vnitrostatnich prikazi totoznosti, fidi¢skych prakazi atd.) a rozhodnout, které
identifika¢ni adaje budou v jednotlivych situacich sdileny v zavislosti na
kontextu a dle pozadavkl organizace, ktera o identitu Zzada. To by mélo
uzivatelim poskytnout vétsi kontrolu nad jejich idaji. Nove bude jako
dtivéryhodna sluzba eIDAS ptidana také elektronicka archivace.

Vsechny evropské penéZzenky digitalni identity by mély uzivateldm umoznovat
preshranicni elektronickou identifikaci a potvrzeni tidaji online i off-line

a pristup k Siroké skale vetejnych a soukromych sluzeb. Elektronicka atestace
by méla mit stejné pravni acinky jako atestace v listinné podobé. To by mélo
prispét k prechodu do elektronického bezpapirového prostiedi.
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In June 2021, the European Commission published a proposal for amending
eIDAS Regulation (EU) 910/2014. Its main aim is to align and harmonise the
implementation of the regulation across all Member States with respect to both
for the public and private sectors while also introducing the concept of

a European Digital Identity wallet. The European Digital Identity wallet will
allow individuals to electronically store virtual identity cards (including
national identity cards, driving licences, etc.) and decide which identity
information will be shared depending on the context and requirements of the
organisation that is requesting the identity. This should give users more
control over their data. Also, electronic archiving will be added as an eIDAS
trust service.

All European Digital Identity Wallets should allow users to electronically
identify and authenticate online and offline across borders in order to access

a wide range of public and private services. An electronic attestation should
have the same legal effect as attestations in paper form. This should contribute
to the process of transformation leading to a paperless electronic environment.



Novela autorského zakona
Amendment to the Copyright Act

Organizaé¢ni vybor Poslanecké snémovny PCR doporuéil dne 24. éervna 2021

k projednéni navrh novely Autorského zakona, kter4, mimo jiné, implementuje
do ¢eského pravniho fadu ustanoveni nékolika smérnic EU, zejména pak
smérnice (EU) 2019/790 o autorském pravu a pravech s nim souvisejicich na
jednotném digitalnim trhu (,DSM smérnice®).

Novela do ¢eského autorského prava zavadi nové pravo souvisejici s pravem
autorskym, kterym je pravo vydavatele tiskové publikace. Toto pravo posiluje
pozici vydavateli tiskovych publikaci zejména viici poskytovatelim sluzeb
yonline agregatort zprav".

Novela dale piedstavuje nékolik novych zdkonnych licenci, kterymi jsou zejména
licence pro digitalni vyuku nebo licence pro uziti dila nedostupného na trhu.

Nejvétsi pozornost je ze strany verejnosti vénovana ustanovenim navrhu novely,
kter4 implementuji élanek 17 DSM smérnice, ktery upravuje podminky vylouceni
odpovédnosti poskytovatel sluzeb pro sdileni obsahu online za neopravnéné
sdélovani autorského dila verejnosti.

Navrhované znéni Autorského zakona tak stanovi, Ze poskytovatel
sluzeb pro sdileni obsahu online neodpovida za neopravnéné
sdélovani dila verejnosti, pokud:

a vynalozil nejlepsi tsili k ziskani vykonu prava (e.g., licence);

b v souladu s vysokymi odvétvovymi standardy odborné péce vynalozil nejlepsi
asili k zamezeni nahrani dila, o kterém mu autor poskytl relevantni a nezbytné
informace; a

12 & Pravo dusevniho vlastnictvi
Intellectual Property Law

Pravo dusevniho vlastnictvi
Intellectual Property Law

On 24 June 2021, the Steering Committee recommended that the Chamber of
Representatives discusses the draft amendment to the Copyright Act, which
will, among other things, introduce the provisions of several EU directives
into Czech legislation, especially Directive (EU) 2019/790 on copyright and
related rights in the Digital Single Market (the “DSM Directive”).

The amendment introduces a new related right into Czech copyright law - the
right of publishers of press publications. This right strengthens the position of
the publishers of press publications in relation to the providers of “online
news aggregation” services.

The amendment further introduces several new statutory licenses, including,
in particular, a licence for digital teaching activities or a license for the use of
works unavailable on the market.

The draft amendment provisions implementing article 17 of the DSM
Directive that regulate the conditions governing the exclusion of liability on
the part of providers of online content-sharing services for the illicit
communication of protected works to the public have attracted the greatest
amount of public attention.

The draft wording of the Copyright Act sets forth that the provider
of online content-sharing services is not liable for the illicit
communication of a protected work to the public if:

a the provider made best efforts to obtain authorisation (e.g., a licence);

b made, in accordance with high industry standards of professional diligence,
best efforts to prevent the uploading the work in respect of which the



¢ neprodlené poté, co obdrzel od autora dostatecné odtivodnéné oznament,
znemoznil pristup k dilu nebo je odstranil ze svych internetovych stranek

N

a vynaloZil nejlepsi asili k zamezeni jeho opétovnému nahrani.

Oproti ,safe harbour” (hosting) rezimu dle § 5 zakona ¢. 480/2004 Sb.,

o nékterych sluzbach informacni spolecnosti, se tak jedna o zpiisnéni podminek
zejména v tom smyslu, Ze ustanoveni navrhované novely Autorského zakona
predpokladaji proaktivnéjsi pristup poskytovatel sluzeb pro sdileni obsahu
online pro to, aby tito poskytovatelé nenesli odpovédnost za obsah neopravnéné

zasahujici do autorskych prav, ktery na platformu nahrali uzivatelé sluzby.

Vyvoj ohledné Jednotného patentového soudu
Developments concerning the Unified Patent Court

Jednotny patentovy soud a jednotny patentovy systém piedstavuji nejdilezitéjsi
zménu, ktera se udala v evropském patentovém prostiedi za poslednich 50 let.
Poté, co plany na tento systém zbrzdila fada prekazek, véetné brexitu, se nyni
zd4, Ze vyvoj nabira tempo a béhem nasledujicich mésicii dojde k nékolika
vyznamnym zménam.

Préavo dusevniho vlastnictvi
Intellectual Property Law & 13

rightholder has supplied the provider with the relevant and necessary
information; and

¢ acted expeditiously, upon receiving a sufficiently substantiated notice from
the rightholder, to disable access to, or to remove from its website, the
notified work and made best efforts to prevent its future uploading.

As compared to the “safe harbour” (hosting) regime pursuant to Section 5 of
Act No. 480/2004 Coll. on certain information society services, the provisions
of the proposed amendment to the Copyright Act imposes stricter conditions
on the providers of online content-sharing services as a more proactive
approach is expected from the providers of online content-sharing services if
they are to be exempted from liability for the copyright-infringing content
uploaded to their platforms by users.

The Unified Patent Court and unitary patent system represent the most
important change ever seen in the European patent landscape over the past
50 years. After plans for the system were hindered by numerous setbacks,
including Brexit, things now looks to be picking up real speed, with several
significant developments happening in a matter of months.
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Cookies a Telemarketing

Od 1. ledna 2022 vstoupila v t¢innost novela zdkona o elektronickych
komunikacich, ktera mj. méni podminky pro vyuZivani soubort cookies (a jinych
obdobnych prosttedki pouzivanych k rozlisSeni koncovych zafizeni uzivatel),
kdyz nové pro uzivani vétsiny cookies zavadi nutnost aktivniho souhlasu
uzivatele.

Podminky souhlasu s cookies si mizete pecist v piehledu, ktery jsme zpracovali
zde.

Novela zakona o elektronickych komunikacich rovnéz upravuje podminky pro
telemarketing za vyuziti kontakinich adaji z vefejného (Géastnického) seznamu.
Nové bude mozné telefonicky kontaktovat s obchodni nabidkou osoby na
zakladé kontaktt z vefejného (dcastnického) seznamu, pouze pokud tyto osoby
v seznamu uvedly, Ze si pteji byt kontaktovany (tzv. opt-in rezim, zatimco
doposud se uplatnioval opt-out rezim).

The Data Governance Act & the Data Act 2022

Na konci roku 2021 predstavila Evropska komise navrh tzv. Data Governance
Act (akt o sprave dat), ktery ma usnadnit a zvysit sdileni idaji v ramci EU. Toho
ma byt dosazeno skrze zptistupnéni vice tdajt vefejného sektoru pro jejich
opétovné pouziti, vytvoreni rdmce pro zprostredkovatele dat, vytvoreni raimce
pro dobrovolné poskytnuti osobnich dat pro altruistické acely (bez naroku na
odménu, pro verejny prospéch) a zajisténi koordinace a interoperability skrze
expertni skupinu European Data Innovation Board. Komise zaroven navrhuje
prijeti kodexti chovéani pro altruismus v oblasti idajt a vytvoreni evropského

14 & Data

On 1 January 2022, an amendment to the Electronic Communications Act
came into force, changing, among other things, the conditions governing the
use of cookies (and other similar technologies used to distinguish users’ end
devices) by introducing the need for active user consent for the use of most
types of cookies.

Requirements for cookie consent and settings is available for you here.

The amendment to the Electronic Communications Act also regulates the
conditions applicable to telemarketing use of contact details obtained from
the public (subscriber) directory. It will now be possible to contact persons by
telephone with a commercial offer using contacts obtained from the public
(subscriber) directory only if they have indicated in the directory that they
wish to be contacted (the so-called opt-in regime, whereas previously an opt-
out regime applied).

At the end of 2021, the European Commission introduced the Data
Governance Act proposal which aims to facilitate and increase data sharing
within the EU. This is to be achieved by making more public sector data
available for re-use, creating a framework for data intermediaries,

a framework for the voluntary provision of personal data for altruistic
purposes (without remuneration, for public benefit), and ensuring
coordination and interoperability through an expert board, the European
Data Innovation Board. The Commission also proposes the adoption of codes


https://www.twobirds.com/~/media/pdfs/news/articles/2021/czech-republic/nwsltr-cookies-2022_list2021_cz.pdf?la=en&hash=C022D6CE4192E7127380798D61C04F55A254E815
https://www.twobirds.com/~/media/pdfs/news/articles/2021/czech-republic/nwsltr-cookies-2022_list2021_cz.pdf?la=en&hash=C022D6CE4192E7127380798D61C04F55A254E815
https://www.twobirds.com/~/media/pdfs/news/articles/2021/czech-republic/nwsltr-cookies-2022_nov2021_en.pdf?la=en&hash=E56D24FF9AD50694F7CDC821B03F63767E4C52AB

formulate souhlasu s altruismem v oblasti udaja.

Sdileni osobnich i neosobnich dat, at uz od soukromych podniki k vefejné
spraveé (B2G), mezi podniky (B2B), nebo od statni spravy k soukromému sektoru
(G2B) ma byt zaloZeno na dobrovolné bazi a musi splnovat pozadavky na
ochranu tdaji, bezpe¢nost informaci a ochranu dusevniho vlastnictvi. Navrh by
mél usnadnit jednotlivetim a spole¢nostem dobrovolné zptistupnéni dat pro
obecné blaho, naptiklad pro konkrétni vyzkumny projekt. Subjekty, které chtéji
shromazd’ovat idaje pro Gcely obecného zajmu na zakladé datového altruismu,
mohou pozadat o zapis do vnitrostatniho registru uznanych organizaci pro
datovy altruismus. Registrované organizace budou uznavany v celé EU. Tim by
se méla vytvorit potfebna divéra pro datovy altruismus u subjektii tidajt.

Nyni se jiz ¢eka pouze na to, az finalni text Data Governance Act schvali
Evropsky parlament a Rada.

V prvnim ¢tvrtleti roku 2022 by mél byt také Komisi pfedstaven navrh tzv. Data
Act, ktery by mohl zavést konkrétni opatieni pro sdileni dat podnikatelskymi
subjekty. Navrh by mél zahrnovat posileni prava na pirenositelnost adajt podle
¢lanku 20 GDPR, férovost mezi aktéry s ohledem na hospodatskou soutéz
(uvedené se miiZe cilit na nespravedlivé smluvni podminky tykajici se sdileni dat
mezi velkymi a malymi podniky) a pravni jistotu. Cilem Data Act by mélo byt
zvysSeni pristupu k dattim.

Data & 15

of conduct for data altruism and the creation of a European data altruism
consent form.

The sharing of personal and non-personal data, whether from private
enterprises to public administration (B2G), between enterprises (B2B), or
from public administration to the private sector (G2B), should be based on

a voluntary basis, and must satisfy all requirements with regard to data
protection, information security and the protection of intellectual property.
The proposal should also make it easier for individuals and companies to
make data voluntarily available for the common good, such as a particular
research project. Entities seeking to collect data for objectives of general
interest based on data altruism may request to be registered in a national
register of recognised data altruism organisations. Registered organisations
will be recognised across the EU. This should also foster the necessary trust in
data altruism on the part of data subjects.

The Data Governance Act will be formally adopted once the Council and
Parliament vote to approve the final text.

The Commission is also expected to present a proposal for a Data Act in the
first quarter of 2022, which could introduce specific measures for businesses
sharing data. The proposal should include strengthening the right to data
portability under Article 20 of the GDPR, fairness between actors with
respect to competition (this may target unfair contractual terms regarding
data sharing between large and small businesses) and legal certainty. The
Data Act will likely aim to increase access to data.



Hospodarska soutez
EU & Competition

Novela zakona o ochrané hospodarské soutéze
Amendment to the Competition Act

Smyslem novely je zejména transponovat do ¢eského prava smérnici ECN+ (EU)
2019/1 (smérnice o posileni). Pivodné zpracovana novela se nedostala na porad
jednani ptedchozi Poslanecké snémovny PCR. Legislativni proces tak bude
muset z dtivodu konce volebniho obdobi zacit od zacatku. Kromé navrhovanych
zmén souvisejicich s transpozici ECN+ byly do navrhu zatazeny také dalsi
modifikace, jejichZz smyslem je dale zkvalitnit a zefektivnit stavajici pravni
tpravu. Mimo jiné se jedna naptiklad o zmény v procesu narovnani, rozsireni
leniency programu i na vertikalni dohody, zptistupnéni informaci obsazenych ve
spravnim spise, utajeni identity podatele podnétu, moznost vyuZziti ziznamt

z odposlechu a zaiznamu z telekomunikac¢niho provozu a dalsi.

The aim of the amendment is to transpose into Czech law ECN+ Directive
(EU) 2019/1. The original draft amendment was not discussed by the
previous Chamber of Deputies. Due to the general elections, the legislative
process will thus have to start from the beginning. In addition to the proposed
changes related to the transposition of the ECN +, other modifications have
been included in the draft bill with the aim of further improving the quality
and efficiency of existing legislation. These include changes in the settlement
process, the extension of the leniency program to vertical agreements, access
to information contained in administrative files, complainant identity
confidentiality, the possibility of using records from telecommunications
traffic interception and recording, etc.

Novela zakona o vyznamné trzni sile pri prodeji zemédélskych a potravinarskych produktii
Amendment to the Act on Significant Market Power in the Sale of Agricultural and Food Products

Hlavnim cilem predkladané novely je transpozice smérnice (EU) 2019/633
o nekalych obchodnich praktikach mezi podniky v zemédélském a potravinovém
fetézci. Jedna se o kompletni novelu zdkona, ktera spo¢iva zejména v novém

pojeti tzv. vyznamné trzni sily, seznamu nekalych obchodnich praktik pii prodeji

zemédélskych a potravinarskych vyrobk, stanoveni nalezitosti a formy smlouvy
mezi odbératelem a dodavatelem a v okruhu dotéenych subjekti.

16 & Hospodarska soutéz
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The main objective of the proposed amendment is the transposition of
Directive (EU) 2019/633 on unfair trading practices in business-to-business
relationships in the agricultural and food supply chain. The amendment will
comprehensively modify the existing act and includes, in particular, a new
concept of what is termed significant market power as well as a list of unfair
commercial practices in the sale of agricultural and food products. It lays
down requirements and forms for contracts between customers and suppliers
and defines the scope of the entities affected.



Nova pravidla blokovych vyjimek pro vertikalni dohody

New Vertical Agreements Block Exemption regime

Evropska komise zvefejnila 9. ¢ervence 2021 dlouho o¢ekavany navrh nafizeni

o blokovych vyjimkach pro vertikalni dohody (navrh VBER) a souvisejici pokyny
(navrh Pokynii). Platnost stavajiciho VBER (nafizeni (EU) 330/10) a pokynti z
roku 2010 vyprsi 31. kvétna 2022. Tato Gprava je v ¢eském pravnim prostredi
pouzitelna na zakladé § 4 ZOHS.

Néavrh VBER reaguje zejména na zmeény soutézniho prostiedi zptisobené
rozvojem digitalnich technologii a nartistem e-commerce. Kli¢ové predstavované
zmény se dotykaji zejména:

a moznosti vyuzit vyjimek pro dualni distribuci pouze v ptipadech, kdy souhrnny
trzni podil stran na maloobchodnim trhu nepfesahne 10 procent;

b mozZnosti existence dvojich cen pro zbozi prodavané online a off-line, na které
se nove bude vztahovat blokova vyjimka;

¢ omezeni webovych stranek pro srovnavani cen bude zatazeno mezi tvrda
omezeni;

d moznosti odli$nych podminek pro online a off-line selektivni distribuci
a existence vice exklusivnich distributort;

e paritni ujednani ¢i dolozka nejvyssich vyhod v $irsim pojeti budou nové
vyloucenym omezenim.

Planovana tcinnost navrhu VBER je 1. ¢ervna 2022. Navrh VBER obsahuje
jednoleté prechodné obdobi pro distribu¢ni smlouvy, které jsou jiz platné k 31.
kvétnu 2022 a které splnuji stavajici podminky pro udéleni vyjimky.

Hospodatska soutéz
EU & Competition & 17

On 9 July 2021, the EU Commission published its long-awaited draft vertical
agreement block exemption regulation (the Draft VBER) and accompanying
guidelines (the Draft Guidelines). The current VBER (Regulation (EU)
330/10) and Guidelines from 2010 will expire on 31 May 2022. This is
applicable in the Czech law on the basis of Section 4 of the Competition Act.

What the draft VBER particularly reflects are changes in competition caused
by the development of digital technologies and the growth of e-commerce.
The suggested key changes are:

a A 10% joint market share requirement to benefit from dual distribution;

b Dual pricing for online and offline sales should be block exempted;

¢ Price comparison website restrictions will become hardcore restrictions;

d Equivalence principle is no longer applicable within selective distribution
and the existence of more exclusive distributors;

e Wide retail parity obligations (Most-Favoured-Nation clauses) to become
an excluded restriction.

The Draft VBER should enter into force on 1 June 2022. Notably, the Draft
VBER does provide for a one-year transitional period for distribution
agreements already in force on 31 May 2022 and which meet the existing
conditions for exemption.
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Zmény v pravni aprave investi¢nich pobidek je priblizi k technologickym startuptim
The upcoming changes in the regulation of investment incentives will bring them closer

to technology start-ups

Ministerstvo priimyslu a obchodu piedloZilo vladé Ceské republiky navrh
natizeni vlady, kterym se méni natizeni vlady ¢. 221/2019 o provedeni nékterych
ustanoveni zdkona o investi¢nich pobidkach. Cilem pldnované zmény je
poskytnout moZnost pozadat o investi¢ni podporu od vlady Ceské republiky
§irSimu okruhu podnikatelt véetné inovativnich technologickych startupi s vyssi
pridanou hodnotou a cennym know-how. Dle dosavadni praxe o investi¢ni
pobidky Zadaly prevazné velké spole¢nosti. Zmény by mély zacit platit zacatkem
roku 2022.

Tato zména souvisi s dlouhodobou vizi vlady zménit typ investici, které se Cesk4
republika snazi ptilakat do zemé, a to pirevazné na investi¢ni projekty s vysokou
pridanou hodnotou, vyssi naro¢nosti na kvalifikovany lidsky kapital a aplikované
know-how.

s vz

V tomto ohledu definici strategické investi¢ni akce, u které neni zddné omezeni
ve formé€ miniméalni vySe objemu investic a poc¢tu pracovnich pozic, splni napf.
investi¢ni projekty zamétené na vyrobu farmaceutickych vyrobki a pripravki,
vyrobu pocitact, elektronickych nebo optickych pristrojii, vyrobu letadel a jejich
motort, kosmickych lodi nebo souvisejicich zatizeni a dale nové inovativni
podnikatelské ¢innosti, které budou realizovany v rameci ¢innosti s vyssi
pfidanou hodnotou, kde se uskutecniuje vyzkum a vyvoj s vyuzitim technologicky
pokrocilych materiali, nanotechnologii, vyuzivaji se pokrocilé vyrobni
technologie, biotechnologie, prvky fotoniky, mikroelektroniky, nanoelektroniky
nebo technologie umélé inteligence.

18 & Dané
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The Ministry of Industry and Trade in the Czech Republic has submitted to
the Czech Government a draft of the government regulation amending
statutory conditions regulating the provision of investment incentives in the
Czech Republic. The ministry introduced the planned amendment of the law
with the aim of providing investment support to a wider range of
entrepreneurs, including innovative technology start-up investments with
higher added value and valuable know-how. According to previous market
practice, investment incentives were mainly granted to large companies. The
changes should come into force at the beginning of 2022.

This is connected to the government's long-term vision and its efforts to
attract investment projects with high added value for the domestic economy,
higher demand for qualified human capital and applied know-how to the
Czech Republic.

Based on the proposed amendment, the definition of a strategic investment
project (with no limitation of minimum investment volume or jobs created)
will also even be met in relation to investment projects involving the
production of pharmaceutical products and preparations, the production of
computers, electronic or optical equipment, the production of aircraft and
their engines, spacecraft or related equipment, and new innovative business
activities that are to be implemented in the context of higher value-added
activities that see research and development carried out using technologically
advanced materials, nanotechnologies, advanced manufacturing
technologies, biotechnologies, elements of photonics, microelectronics,
nanoelectronics or artificial intelligence technologies.



Jednou z dal$ich novinek je zména zakonnych podminek u strategické investi¢ni
akce, kdy minimalni investice do dlouhodobého hmotného a nehmotného
majetku se ze soucasnych 500 miliont K¢ zméni na hodnotu 2 miliardy K¢

a minimalni podet pracovnich mist se snizi z 500 na 250.

Dojde ke zméné hmotné podpory na potizeni dlouhodobého hmotného

a nehmotného majetku pro strategickou investi¢ni akei. V rdmci novelizace stat
zvyhodiiuje Karlovarsky kraj, Ustecky kraj a Moravskoslezsky kraj, kde se
hmotnéa podpora na porizeni dlouhodobého majetku zvysuje na 20 %
zpusobilych nakladd, a to bez omezeni absolutni hodnoty. Zbyvajici ¢ast
investi¢ni pobidky stat i nadéle poskytne formou slevy na dani. Pro ostatni kraje
bude platit stejna tprava jako doposud. To znamen4, Ze projekt, ktery splni
definici strategické investi¢ni akce muize ziskat hmotnou podporu na porizeni
dlouhodobého majetku az 10 % zpisobilych nakladl, nejvyse vsak ve vysi 1,5
miliardy korun.

(G

One of the anticipated changes is a slight adjustment of the legal definition of
strategic investment projects, with the minimum investment in tangible and
intangible assets changing from the existing CZK 500 million to CZK 2 billion
and the minimum number of jobs being reduced from 500 to 250.

Material support for the acquisition of tangible and intangible fixed assets for
strategic investment projects should change. As part of the amendment, the
state favours the Karlovy Vary Region, the Usti Region, and the Moravian-
Silesian Region, where material support for the acquisition of fixed assets
increases to 20% of eligible costs and with no absolute value limit. The
remaining part of the investment incentive will continue to be provided by the
state in the form of a tax incentive. For the other regions, the same regulation
will apply as before, i.e., a project that meets the definition of a strategic
investment may receive material support for the acquisition of fixed assets up
to 10% of eligible costs but not more than CZK 1.5 billion.

. B

Dané
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